
SENATE PASSES BUDGET
RECONCILIATION BILL,
WHICH WOULD ADD
MANY EXEMPT ORGANI-
ZATIONS, CHARITABLE
GIVING LAWS

The Senate, on November 18, approved its version of the budget and tax
reconciliation legislation, titled the Tax Relief Act of 2005 (S. 2020), including sev-
eral tax-exempt organizations and charitable giving provisions, some of which
were added to the bill by voice vote just prior to its passage. These proposals are
identified by their inclusion in the Act or in the final manager’s amendment (MA).
The House had not passed its version of the legislation (H.R. 4297) at the time this
issue of the newsletter went to press.

EXEMPT ORGANIZATIONS

Here are the tax-exempt organizations proposals:

Donor-Advised Funds
The proposal would define a donor-advised fund as a fund or account that is

(1) separately identified by reference to contributions of a donor or donors, (2)
owned and controlled by what would be termed a sponsoring organization, and
(3) as to which a donor or donor advisor has, or reasonably expects to have, advi-
sory privileges with respect to the distribution or investment of amounts held in
the fund.

Contributions to a sponsoring organization for maintenance in a donor-
advised fund would not be deductible for federal income tax purposes if the spon-
soring organization is a supporting organization, veterans’ organization, fraternal
society, or cemetery company. There would be somewhat similar rules in the gift
and estate tax context. A donor to a donor-advised fund would have to obtain an
additional substantiation document providing that the sponsoring organization
has exclusive legal control over the gift item.

A sponsoring organization would have to adhere to a payout requirement
from the assets of the donor-advised funds it maintains, equal to an amount
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equivalent to 5 percent of the aggregate asset value of
the funds. There also would be an account-level activity
requirement, measured over a three-year period; the
required distributable amount would be the greater of
$250 or 2.5 percent of the sponsoring organization’s
average required minimum initial contribution amount
(that is, the amount required to open the fund) for the
period (or average required minimum balance, if greater)
for the type of donor at issue. If a donor-advised fund
holds illiquid assets equaling more than 10 percent of
the total value of assets in the account, the fund would
have to distribute at least 5 percent of the value of the
assets in the fund.

For purposes of these distribution requirements, the
payments must be to public charities other than sup-
porting organizations or a sponsoring organization if the
amount is for maintenance in a donor-advised fund.
Special valuation rules would apply for purposes of
determining the required distributable amount for a tax
year under the aggregate payout requirement and the
account-level payout requirement applicable to accounts
that hold illiquid assets.

In the event of a failure to timely distribute the
required amount in connection with any of the distribu-
tion requirements, there would be an initial tax equal to
30 percent of the undistributed amount and an addi-
tional tax (triggered in the absence of correction) of 100
percent of the undistributed amount.

Donors, donor advisors, and investment advisors to
donor-advised funds (and related persons) automati-
cally would be treated as disqualified persons with
respect to the sponsoring organization. Thus, distribu-
tions from a donor-advised fund to such a disqualified
person automatically would be an excess benefit trans-
action, with the entire amount paid to the person
being the excess benefit.

Distributions from a donor-advised fund to any per-
son other than the sponsoring organization’s other
accounts or public charities (other than supporting orga-
nizations) are prohibited. In the event of a prohibited dis-
tribution, an excise tax equal to 20 percent of the
amount distributed would be imposed on the donor or
donor advisor who advised that the distribution be made.
An excise tax equal to 5 percent of the amount of the dis-
tribution would be imposed on any manager of the spon-
soring organization who knowingly approved the
distribution. These taxes would be subject to abatement.

If a donor, a donor advisor, or a related person
receives, directly or indirectly, a benefit (other than an
insubstantial one) as the result of a donor-advised fund
distribution, excise taxes would be imposed on the
donor, advisor, and recipient of the benefit. These taxes
would be those imposed pursuant to the intermediate
sanctions rules. A manager of a sponsoring organization
who participated in the distribution knowing it would
confer such a benefit would also be subject to tax.

A sponsoring organization would be required to dis-
close on its annual information return the number of
donor-advised funds it owns, the aggregate value of
assets held in the funds at the end of its tax year, and the
aggregate contributions to and grants from the funds
during the year. When seeking recognition of exempt
status, a sponsoring organization would have to disclose
whether it intends to maintain donor-advised funds and
provide detailed information regarding its planned oper-
ation of the funds. [Act §§ 331–334] [11.6]

All Supporting Organizations
All supporting organizations would be prohibited

from making grants, loans, compensation, or similar
payments to a substantial contributor (or related per-
sons) of the supporting organization. If one of these pro-
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hibited payments is made, the substantial contributor is
treated as a disqualified person; the transaction is
treated as an excess benefit transaction, with the entire
payment amount treated as the excess benefit. Loans by
any supporting organization to a disqualified person
would be likewise prohibited and taxed.

All supporting organizations will be required to file
an annual information return, irrespective of the amount
of the organization’s gross receipts. A supporting orga-
nization will have to indicate on its application for recog-
nition of exemption and annual information returns
which type of supporting organization (I, II, or III) it is. A
supported organization will have to identify on its
annual information return the organization(s) with
respect to which it is a supported organization.

A supporting organization will have to demonstrate
annually that one or more disqualified persons do not
directly or indirectly control it. This will require a certifi-
cation on the annual information return that the major-
ity of the organization’s governing body is composed of
individuals who were selected on the basis of their spe-
cial knowledge or expertise in the field or discipline in
which the supporting organization is operating or
because they represent the community that is served by
the supported organization. This certification will also
have to state that these individuals do not have any fam-
ily, personal, or business relationship with any of the
organization’s disqualified persons.

The private foundation excess business holdings
rules will be applied to supporting organizations. The IRS
will have the authority to not impose these rules if it can
be established that the excess holdings are consistent
with the organization’s exempt purposes.

A nonoperating private foundation generally could
not make a qualifying distribution to a supporting orga-
nization. An amount paid to a supporting organization
by a private foundation would be treated as a taxable
expenditure unless expenditure responsibility is exercised
with respect to the grant. [Act § 341] [11.3(c)]

Type III Supporting Organizations
A Type III supporting organization would have to

annually pay out, to or for the use of one or more pub-
lic charities, the greater of 85 percent of its income or an
amount equal to 5 percent of the value of its nonchari-
table assets. Any amounts repaid that were previously
taken into account as support would be added to this
payout amount. The details of this distribution require-
ment would be similar to the private foundation distri-
bution rules. A supporting organization’s administrative
and operating expenses would not count toward this
mandatory payout. This payout rule would be the sub-
ject of a 30 percent initial tax, increased to 100 percent
if these payout rules are not timely satisfied.

A Type III supporting organization could not support
more than five organizations, could not support an orga-

nization that is not organized in the United States, and
could not be a donor (grantor) with respect to a donor-
advised fund. A Type III supporting organization could
provide support to a sponsoring organization of a donor-
advised fund as long as the support is not for mainte-
nance in such a fund.

A Type III supporting organization would have to
attach to its application for recognition of exemption a
letter from each organization that is designated as a
supported organization. The existence of these letters
would have to be indicated on the annual information
returns. The letters must show that the supported orga-
nization agrees to be supported by the supporting orga-
nization, the type of support provided or to be provided,
and how the support furthers the supported organiza-
tion’s charitable purposes. [Act §§ 342–346] [11.3(c)]

Credit Counseling Organizations
To qualify for tax exemption (under IRC § 501(c)(3) or

(4)), a credit counseling organization would have to
meet the following requirements:

• The organization provides credit counseling ser-
vices that are tailored to the specific needs and
circumstances of the consumer.

• The organization does not make loans to, or
negotiate the making of loans on behalf of,
debtors.

• The organization generally does not provide or
promote a service for the purpose of improving
a consumer’s credit record, credit history, or
credit rating.

• The organization does not refuse to provide
credit counseling services to a consumer due to
inability to pay, ineligibility of the consumer for
debt management plan (DMP) enrollment, or the
unwillingness of a consumer to enroll in a DMP.

• The organization has a policy of charging only
reasonable fees, and the policy also prohibits
charging a fee based on a percentage of the
consumer’s debt, the consumer’s payments to
be made pursuant to a DMP, or projected or
actual savings to the consumer resulting from
enrollment in a DMP.

• The organization has a board of directors (1)
that is controlled by persons who represent the
broad interests of the public, (2) no more than
20 percent of which are employees of the orga-
nization or other beneficiaries of the organiza-
tion’s activities (other than recipients of
reasonable directors’ fees or the repayment of
consumer debt to creditors), and (3) no more
than 49 percent of which is vested in employ-
ees of the organization or other beneficiaries of
the organization’s activities (other than through
the receipt of reasonable directors’ fees).
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• The organization does not receive any amount
for providing referrals to others for financial
services to be provided to consumers and does
not pay any amount to others for obtaining
referrals of consumers.

• The organization is not related to an organiza-
tion in the business of credit repair, to a person
that is in the business of lending money, or to a
person that provides DMP services, payment
processing, and similar services.

A credit counseling organization would be exempt
by reason of IRC § 501(c)(3) only if (in addition to satis-
faction of the foregoing bulleted criteria) it does not
charge any fees (other than nominal ones) for DMP ser-
vices and waives any fees if payment of them would
work a financial hardship, does not solicit contributions
from consumers during the initial counseling process or
while the consumer is receiving services from the orga-
nization, and normally limits DMP services to 25 percent
of the organization’s total activities.

A credit counseling organization would be exempt
by reason of IRC § 501(c)(4) only if (in addition to satis-
faction of the foregoing bulleted criteria) it does not
charge any fees (other than nominal ones) for its credit
counseling services and waives any fees if payment of
them would work a financial hardship, and it applies for
recognition of tax exemption.

DMP services would be treated as unrelated busi-
nesses to the extent the services are not substantially
related to the provision of credit counseling services to a
consumer or are provided by an organization that is not
a credit counseling organization. [Act § 321] [6.2A]

Excise Taxes Increases
The following increases in excise taxes and dollar lim-

itations would be enacted:

• For acts of self-dealing other than the payment
of compensation by a private foundation to a
disqualified person, the initial tax on the self-
dealer would be increased from 5 percent to 10
percent of the amount involved.

• For acts of self-dealing regarding the payment
of compensation by a private foundation to a
disqualified person, the initial tax on the self-
dealer would be increased from 5 percent to 25
percent of the amount involved (15 percent of
which would be subject to abatement).

• The initial tax on foundation managers would
be increased from 2.5 percent to 5 percent of
the amount involved. 

• The dollar limitation on the amount of the ini-
tial and additional taxes on foundation man-
agers per act of self-dealing would be increased
from $10,000 to $20,000.

• The dollar limitation on organization managers
of public charities and social welfare organiza-
tions for participation in excess benefit transac-
tions would be increased from $10,000 to
$20,000 per transaction.

• For the failure to distribute income, the initial
tax on a private foundation would be increased
from 15 to 30 percent of the undistributed
amount.

• For excess business holdings, the initial tax on
private foundation holdings would be
increased from 5 to 10 percent of the value of
the holdings.

• For jeopardizing investments, the initial tax of 5
percent of the amount of the investment that is
imposed on the foundation and on foundation
managers would be increased to 10 percent.

• For jeopardizing investments, the dollar limita-
tion on the initial tax on foundation managers
would be increased from $5,000 to $10,000
per investment; the dollar limitation on the
additional tax on foundation managers would
be increased from $10,000 to $20,000 per
investment.

• For taxable expenditures, the initial tax on a pri-
vate foundation would be increased from 10
percent to 20 percent of the amount of the
expenditure; the initial tax on the foundation
manager would be increased from 2.5 percent
to 5 percent of the expenditure.

• For taxable expenditures, the dollar limitation
on the initial tax on foundation managers
would be increased from $5,000 to $10,000;
the dollar limitation on the additional tax on
foundation managers would be increased from
$10,000 to $20,000. [Act § 313] [11.4, 19.11]

Payments to Controlling Exempt 
Organizations

The general rule concerning payments to controlling
tax-exempt organizations (IRC § 512(b)(13))—which
causes interest, rent, annuities, and royalty payments
made by a controlled entity to an exempt organization to
be the latter organization’s unrelated business income to
the extent the payment reduces the net unrelated
income (or increases any net unrelated loss) of the con-
trolled entity—would apply only to the portion of pay-
ments received or accrued in a tax year that exceed the
amount of the specified payment that would have been
paid or accrued if the payment had been determined
under the rules concerning the allocation of tax items
among taxpayers (IRC § 482). There would be a 20-per-
cent penalty on the larger of this excess determined with-
out regard to any amendment or supplement to a tax
return or such excess determined with regard to all such
amendments and supplements. [Act § 306(a)] [27.1(n)]
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Public Availability of Form 990-T
The present-law public inspection and disclosure

requirements and penalties applicable with respect to
annual information returns (generally, Form 990) would
be extended to the unrelated business income tax returns
(Form 990-T) of charitable organizations. Certain infor-
mation (such as that relating to a trade secret, patent,
process, style of work, or apparatus) could be withheld
by these organizations from public disclosure if public
availability would adversely affect the organization, as
determined by the IRS. [Act § 306(b)] [24.3(a)(v)]

UBIT Certifications
A charitable organization that normally has annual

gross revenues or gross assets of at least $10 million would
have to include with its annual information return and any
unrelated business income tax return a certification by an
independent auditor or legal counsel that the organiza-
tion’s filings accurately reflect the unrelated business
income tax liability of the organization for the tax year.

This certification would require the preparer of the
certification to attest that:

• The businesses of the organization, its sources
of investment income, and its sources of pro-
gram service revenues were reviewed, and that
the reporting and descriptions of these items
are complete and accurate;

• The organization’s expense allocations between
exempt, unrelated, and other activities used to
determine the organization’s unrelated business
income tax comply with the tax law require-
ments (Reg. §1.512(a)-1); and

• The reviewer has or has not reviewed or pro-
vided a tax opinion regarding the organization’s
treatment of income or an activity under the
unrelated business rules; if such an opinion was
provided, the certification must include a
description of the material facts on which the
opinion was based.

Failure to comply with this certification requirement
would result in a penalty, imposed on the organization,
of 0.5 percent of the organization’s total gross revenues
for the tax year, other than contributions and grants.
[Act § 306(c)]

Acquisitions of Interests in 
Insurance Contracts

There would be an excise tax, equal to 100 percent of
the acquisition costs, on the taxable acquisition of an
interest in an applicable insurance contract. An applica-
ble insurance contract would be any life insurance, annu-
ity, or endowment contract in which both an applicable
exempt organization (generally, a charitable entity) and a
person who is not such an organization have, directly or

indirectly, held an interest in the contract (whether or not
the interests are held at the same time). A taxable acqui-
sition is the acquisition of any direct or indirect interest in
an applicable insurance contract by an applicable tax-
exempt organization, with exceptions. [Act § 312]

Exempt Organizations’ Involvement in
Tax Shelters

Many tax-exempt organizations would become sub-
ject to penalties for participating in a prohibited tax shel-
ter transaction as accommodation parties. A prohibited
tax shelter transaction would be a transaction that the IRS
determines is a listed transaction (IRC § 6707A(c)(2)) or a
reportable transaction that is a confidential transaction or
a transaction with contractual protection. It would also be
made clear that an exempt organization that participates
in a reportable transaction in order to shelter from tax the
organization’s tax liability (usually the unrelated business
income tax) is subject to the law pertaining to disclosure
of these transactions (IRC §§ 6011, 6707A).

If a tax-exempt organization participates in a trans-
action, knowing or with reason to know that the trans-
action is a prohibited tax shelter transaction, the entity
would be subject to a tax of the greater of 100 percent
of the entity’s net income or 75 percent of the gross pro-
ceeds that are attributable to the entity’s participation in
the prohibited transaction.

If a transaction is not a prohibited tax shelter transac-
tion at the time a tax-exempt organization participates in
it, and the transaction is subsequently determined by the
IRS to be a prohibited tax shelter transaction, the entity
would have to pay an excise tax at the highest unrelated
business taxable income rate times the greater of (1) any
income that is allocable to the transaction after the time
it becomes prohibited or (2) 75 percent of the gross
income allocable to the organization from the transaction
after the time it becomes prohibited.

A person who fails to include information with respect
to a prohibited tax shelter transaction on any return or
statement as required by the IRS would have to pay a
penalty of $10,000 in the case of a natural person, or oth-
erwise $50,000. A party to a prohibited tax shelter trans-
action that is not a tax-exempt organization would be
required to disclose to the exempt entity that the transac-
tion is a prohibited tax shelter transaction.

Disclosure by a tax-exempt organization to the IRS, of
each participation in a prohibited tax shelter transaction,
and disclosure of other known parties to the transaction
would be required if the exempt organization knows that
the transaction is a reportable transaction. The penalty
for failure to disclose would be imposed on the entity, at
$100 per day the failure continues (with a maximum of
$50,000). If a person fails to comply with a demand by
the IRS for payment of this penalty, the person would be
required to pay a penalty of $100 per day (with a maxi-
mum of $10,000 per reportable transaction).
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A penalty of $20,000 would be imposed on each
entity manager that approves or otherwise causes a tax-
exempt organization’s participation in a prohibited tax
shelter transaction, knowing or with reason to know that
the transaction is a prohibited tax shelter transaction. An
entity manager would be defined as a person with
authority or responsibility similar to that exercised by a
trustee, director, or officer of an organization, except that
in the case of a charitable (IRC § 501(c)(3)) organization
or a social welfare (IRC § 501(c)(4)) organization, the
intermediate sanctions definition of an organization
manager (IRC § 4958(f)(2)) would apply. [Act § 311] [2.6]

Private Foundation Investment 
Income Tax

The definition of private foundations’ gross invest-
ment income would be amended to include certain items
of income not enumerated under present law but identi-
fied in the tax regulations—namely, income from notional
principal contracts, annuities, and other substantially sim-
ilar income from ordinary and routine investments. Also,
capital gains and losses subject to the tax would be mod-
ified to include capital gains from appreciation, including
capital gains and losses from the sale or other disposition
of assets used to further exempt purposes. [MA] [11.4(f)]

Information Sharing with State Officials
The IRS would be authorized to disclose to state

charity officials information regarding organizations as
to which the IRS has denied recognition of or revoked
tax-exempt status, or taken certain other actions. [MA]

Notification Requirement
Certain organizations that currently do not have an

annual filing requirement because their gross receipts
are normally less than $25,000 would be required to file
an annual notice with the IRS providing basic contact
and financial information. [MA] [11.3(a)]

Conventions or Associations of Churches
The definition of the phrase convention or associa-

tion of churches would be clarified. [MA] [11.3(a)] �

CHARITABLE GIVING 

Here are the charitable giving proposals:

Substantiation and Recordkeeping
The substantiation requirements that currently apply

with respect to charitable contributions of $250 or more
would apply to all charitable contributions with a value
of $100 or more. [Act § 318(a)] [21.1]

In the case of a charitable contribution of money,
irrespective of the amount, the recordkeeping require-
ments would be satisfied only if the donor maintains a

cancelled check or a receipt (or letter or other written
communication) from the donee showing the name of
the donee organization and the date and amount of the
contribution. [Act § 318(b)] [21.1]

Charitable Deduction for Nonitemizers
An individual who does not itemize deductions

would be allowed a deduction from adjusted gross
income for charitable contributions of cash. This deduc-
tion, which would be in addition to the standard deduc-
tion, would be available only for that portion of
contributions made during the year that in the aggregate
exceed $210 ($420 in the case of a joint return). This
deduction generally would be subject to the tax rules
normally governing charitable contribution deductions,
including the substantiation requirements. [Act § 301]

Charitable Deduction Floor
An individual who itemizes deductions would be

subject to a floor on all cash and noncash charitable
deductions of $210 ($420 in the case of a joint return).
This floor would also apply to carryovers of excess con-
tributions from prior years. [Act § 301]

Charitable Distributions from IRAs
There would be an exclusion from gross income for

otherwise taxable distributions from a traditional individ-
ual retirement arrangement (IRA) or a Roth IRA in the
case of qualified charitable distributions. A qualified char-
itable distribution would be defined as any distribution
from an IRA that is made after December 31, 2005, and
before January 1, 2008, directly by the IRA trustee either
to a charitable organization or to a split-interest entity—
that is, a charitable remainder trust, a pooled income
fund, or a charitable gift annuity.

Direct distributions would be eligible for the exclusion
only if made on or after the date the IRA owner attains age
70 1/2. Distributions to a split-interest entity would be eligi-
ble for the exclusion only if made on or after the date the
IRA owner attains the age of 59 1/2. In the case of split-
interest distributions, no person could hold an income inter-
est in the amounts in the split-interest entity attributable to
the charitable distribution other than the IRA owner, the
IRA owner’s spouse, or a charitable organization.

The exclusion would be applicable to direct distributions
only if a charitable contribution deduction for the entire dis-
tribution would be allowable (not taking into account the
percentage limitations). Similarly, the exclusion would apply
in the case of a distribution to a split-interest entity only if a
charitable deduction for the entire present value of the char-
itable interest otherwise would be allowable (again, without
regard to the percentage limitations). [Act § 302] [9.10]

Property Valuations
The thresholds for imposing accuracy-related penal-

ties on a person who claims a deduction for contributed



property for which a qualified appraisal is required would
be lowered. A substantial valuation misstatement would
exist when the claimed value of donated property is 150
percent or more of the amount determined to be the cor-
rect value. A gross valuation misstatement would occur
when the claimed value of donated property is 200 per-
cent or more of the amount determined to be the correct
value. The reasonable cause exception to the accuracy-
related penalty would not apply in a case of a gross val-
uation misstatement.

A civil penalty would be imposed on any person who
prepares an appraisal that is to be used to support a tax
position if the appraisal results in a substantial or gross
valuation misstatement. The  penalty would be equal to
the greater of $1,000 or 10 percent of the understate-
ment of tax resulting from the misstatement, up to a
maximum of 125 percent of the gross income derived
from the appraisal.

The rules by which the IRS can discipline appraisers
would be revised, as would the definition of a qualified
appraiser and qualified appraisal. [Act § 320] [10.1]

Contributions of Food Inventory
Any taxpayer engaged in a business would be eligible

to claim the enhanced deduction for contributions of
food inventory; this deduction would be available only
for food that qualifies as apparently wholesome food. For
entities other than C corporations, the total deduction
for contributions of food inventory in a tax year generally
could not exceed 10 percent of the donor’s net income
for the year. The amount of the present-law enhanced
deduction for eligible contributions of food inventory
would be changed to the lesser of fair market value or
twice the donor’s basis in the inventory. [Act § 303] [9.3]

Contributions of Book Inventory
The present-law enhanced deduction for C corpora-

tions making charitable contributions of book inventory
would be modified to be equal to the lesser of fair mar-
ket value or twice the donor’s basis. The fair market
value for this purpose would be determined by reference
to a bona fide published market price for the book.

This deduction would be confined to a qualified
book contribution, which would be defined as a chari-
table contribution of books to a school, a public library,
or other charitable organization (other than a standard
private foundation) that is organized primarily to make
books available to the public at no cost or to operate a
literacy program. The donee would have to use the
inventory in a manner consistent with its exempt pur-
pose; not transfer the property in exchange for money,
other property, or services; and provide the donor with
a written statement that the (1) donee’s use of the
property will be in adherence with these requirements;
(2) books are suitable, in terms of currency, content,
and quantity, for use in the donee’s educational pro-

grams; and (3) the donee will use the books in these
programs. [Act § 305] [9.3]

Contributions of Clothing and 
Household Items

The IRS would be required to publish an itemized list
of clothing and household items and assign an amount
to each item. This amount would constitute the prop-
erty’s fair market value for deduction purposes, assum-
ing the item is at least in good used condition.
Otherwise, the deduction could not exceed 20 percent
of the item’s assigned amount; there would not be any
deduction for an item that is not functional with respect
to the use for which it was designed. [Act § 317] [10.1]

Contributions of Façade Easements
The rules for facade easements, with respect to prop-

erty located in a registered historic district, would be
revised, so that a charitable deduction would not be allow-
able with respect to a structure or land area in such a dis-
trict. A charitable deduction would be allowable with
respect to buildings, but the qualified real property interest
that relates to the exterior of the building would have to
preserve the entire exterior of the building, which would
have to be habitable. The qualified real property interest
would have to provide that no portion of the exterior of
the building may be altered in a manner inconsistent with
the historical character of the exterior. Donors would have
to obtain a qualified appraisal of the real property interest
and include it with the donor’s tax return.

Donors claiming a deduction for a qualified conser-
vation contribution with respect to the exterior of a
building located in a registered historic district would be
subject to a limitation on the amount allowed as a
deduction equal to the greater of 3 percent of the fair
market value of the underlying property or $10,000. As
an alternative, the donor could pay the IRS $500, which
would be dedicated to the agency’s enforcement of
qualified conservation contributions. [Act § 314] [9.7]

Contributions of Fractional Interests
Charitable organizations receiving a fractional inter-

est in an item of tangible personal property would have
to take actual possession of the item for a period of time
corresponding substantially to the charity’s percentage
interest in the item. [Act § 319]

Contributions of Taxidermy
In the case of contributions of exempt-use taxidermy

property with a claimed value of $500–$5,000, the indi-
vidual must include with the Form 8283 a photograph of
the taxidermy and comparable sales data for similar
items within the previous six months. For larger deduc-
tions, the donor must request a statement of value from
the IRS, similar to the statements obtained under present
law for items of art. [Act § 315]
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Basis-Only Deduction for Tangible 
Personal Property

In an instance of a gift of tangible personal property
that has appreciated in value, has been identified by the
donee as for a use related to its exempt purposes, and
for which a deduction of more than $5,000 is claimed,
if the property is disposed of in the year of contribution,
the donor’s charitable deduction would be confined to
the donor’s basis in the property. [Act § 316]

Recapture of Gift Property Tax Benefit
In an instance of a gift of tangible personal property

as described in the previous paragraph, except that the
donee organization disposes of the property within three
years of its receipt, the donor would be subject to recap-
ture of the tax benefit. The donor would have to include
as ordinary income in the year of the disposition an
amount equal to any excess over the donor’s basis in the
property. [Act § 316]

Math and Science Partnership Gifts
The charitable contribution deduction limit of 10 per-

cent of a corporation’s contribution base would be raised
to 15 percent in instances of eligible mathematics and
science contributions to a qualified partnership. [MA]

Mileage Deduction for Volunteers
Volunteers could exclude from income certain

mileage reimbursements provided by a charitable orga-
nization. An individual could not claim a charitable con-
tribution deduction for these excluded amounts. [MA]

Qualified Artistic Contributions
Certain persons would be allowed to claim a charita-

ble deduction at fair market value for contributions of lit-
erary, musical, artistic, or scholarly compositions, or similar
property, or the related copyrights. The individual must
have created the property through his or her personal
efforts no less than 18 months prior to the contribution.
These contributions would have to be made to organiza-

tions that will use the property for related exempt pur-
poses. The donor would have to obtain an appraisal of the
property and attach it to the appropriate tax return. [MA]

Qualified Conservation Contributions
The charitable contribution deduction limit would be

raised from 30 percent of adjusted gross income (AGI) to
50 percent of AGI for qualified conservation contribu-
tions. This limit would be raised to 100 percent of AGI for
eligible farmers and ranchers. Donors would be able to
carry forward these deductions for 15 years. [MA] [9.7]

Deduction for Corporate Gifts of 
Computer Equipment

The provision that encourages businesses to con-
tribute computer equipment software to schools by
allowing an enhanced deduction would be extended
through 2006. [Act § 217] [9.5]

Basis Adjustment to S Corporation Stock
The amount of a shareholder’s basis reduction in the

stock of an S corporation, by reason of a charitable con-
tribution made by the corporation, would be equal to
the shareholder’s pro rata share of the adjusted basis of
the contributed property. [Act § 304]

Early Withdrawals from Retirement Plans
The waiver of the 10-percent penalty tax for premature

distributions from individual retirement plans and qualified
retirement plans that Congress enacted to assist individu-
als who suffered an economic loss because of Hurricane
Katrina (see the November issue) would be extended to
victims of Hurricanes Rita and Wilma. [Act § 111]

Corporate Charitable Contributions
The temporary waiver of the percentage limitation in

instances of corporate contributions of money for Hurri-
cane Katrina relief (see the November issue) would be
extended in instances of such contributions in connection
with Hurricanes Rita and Wilma. [Act § 111] �

Bruce R. Hopkins’ NONPROFIT COUNSEL

January 20068 THE LAW OF TAX-EXEMPT ORGANIZATIONS MONTHLY
Bruce R. Hopkins’ Nonprofit Counsel DOI:10.1002/npc

Each article in the newsletter on a tax-exempt organizations topic ends with a citation to the appropriate chapter(s) or subchapter(s) in
Hopkins, The Law of Tax-Exempt Organizations, Eighth Edition (Wiley 2003; 2005 cumulative supplement). This is done to provide ready
access to additional and background information concerning these articles. For example, underlying information concerning the first item
in this issue regarding proposed revision of the law of tax-exempt organizations is available in Chapter 11 § 6 of the book, and thus the
citation is referenced as [11.6].
Likewise, each article in the newsletter on a charitable giving topic ends with a citation to the appropriate chapter(s) or subchapter(s) in
Hopkins, The Tax Law of Charitable Giving, Third Edition (Wiley 2005). Thus, underlying information concerning the first item in this issue
regarding proposed revision of the tax law of charitable giving is available in Chapter 21 § 1 of the book and thus the citation is refer-
enced as [21.1].
This newsletter is a stand-alone publication. (An inventory of articles in the newsletter since its inception in 1983, and a subject matter
index, as well as an index of the court opinions, IRS revenue rulings and procedures, IRS technical advice memoranda, and IRS private let-
ter rulings discussed in the newsletter, is available at www.nonprofitlawcenter.com.) For those who have the books, the newsletter also
provides monthly updates. Both books are supplemented annually. Questions may be sent to bhopkins@pswslaw.com.


